
    GR Case No. 866/2011                                                 21.05.2019

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS, DHUBRI

GR Case No. 866/2011

U/S. 341/323/149 I.P.C

STATE

VS

1. Mozibar Rahman

2. Arfan Ali

3. Johirul Islam

4. Abdul Mozid

5. Ebad Hossain

6. Samsul Hoque

7. Kushan @ Abul Kashem

PRESENT: PRASENJIT DAS,

JUDICIAL MAGISTRATE FIRST CLASS,

         DHUBRI

A P P E A R A N C E S: 

Asstt. P. P. FOR THE STATE: A. Kr. Paul

ADV. FOR THE DEFENCE: A. Islam

DATE OF EVIDENCE: 16.05.2018, 28.06.2018, 27.09.2018, 

                                 25.10.2018.

STATEMENT OF DEFENCE: 13.05.2019.

DATE OF ARGUMENT: 14.05.2019.

DATE OF JUDGMENT: 21.05.2019.

                J U D G M E N T

1. The brief facts of the prosecution case as revealed from the ejahar

is that on 08.04.2011 at about 11 a.m. at Matifata Bazar while the

husband of  the  informant  Afjal  Hussain  was  going  for  marketing

then  the  accused  persons  named  in  the  F.I.R.  namely  Mozibar

Rahman, Kashem Ali, Samsul Hoque, Johirul Hoque, Arfan Ali, Ebad

Hussain  and  Abdul  Mozid  armed  with  lathi,  dagger  and  sharp
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weapons restrained the husband of the informant and beat him all

over the body as a result of which he became senseless and when

the people from the Bazar gathered then, accused ran away and

later,  husband  of  the  informant  was  taken  by  the  informant  to

Fakirganj hospital. As such the present F.I.R was lodged at Fakirganj

P.S. and it was registered as Fakirganj P.S. Case No. 54/2011 u/s.

109/341/326/34 I.P.C. against accused persons named in the ejahar.

2. The  police  took  up  the  investigation  and  on  completion  of

investigation,  submitted  charge  sheet  u/s.  147/341/325  I.P.C.

against accused persons namely Mozibar Rahman, Arfan Ali, Johirul

Islam, Abdul Mozid, Ebad Hossain, Samsul Hoque and Kushan.

3. On appearance of the accused persons before this court, bail was

granted to  the accused persons and vide order dated 07.02.2018

copy was furnished and vide order dated 07.03.2018 particulars of

offence u/s. 341/323/149 I.P.C were read over and explained to the

accused persons to which they pleaded not guilty and claimed to be

tried.

4. During the trial, the prosecution side examined only five witnesses

including the informant. Prosecution thereafter closed its evidence.

Statements of defence of the accused persons were recorded u/s.

313 Cr.P.C. Defence adduced no evidence.

5. Heard learned counsels for the prosecution and defence.

6. FOLLOWING POINTS WERE SET UP FOR DETERMINATION:-

(a) Whether the accused persons on 05.04.2011 at about 11 a.m. at

Matifata Bazar in prosecution of their common object wrongfully

restrained the husband of  the informant namely Afjal  Hussain

and thereby committed an offence under section 341/149 I.P.C?

(b) Whether the accused persons in prosecution of  their  common

object on the same date, time and place voluntarily caused hurt

to husband of the informant and thereby committed an offence

under section 323/149 I.P.C?

7. DISCUSSION     ON  THE  POINT  FOR  DETERMINATION  AND

DECISION ARRIVED THEREON WITH REASONS:-
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8. PW-1, Tahera Hussain Khan stated that on 08.04.2011 at about 11

a.m.  while  she  and  her  husband  Afjal  Hussain  went  to  Matifata

market  then  accused  stabbed  on  the  head  of  her  husband  by

dagger and her husband fell down and accused Samsul and Johirul

assaulted her husband. PW-1 stated that she took her husband to

Fakirganj hospital and from there to Dhubri Civil Hospital and later

she filed the ejahar.

      In  her  cross-examination she stated that her  husband is  a

teacher at Nama Shershaw M.E. Madrassa which is ½ km away from

her house and the occurrence took place in front of her father-in-law

Mozibar Rahman Miah's Homeo pharmacy. She further stated that

she found her husband in unconscious condition when she reached

the place of occurrence. It is also revealed that accused persons are

from  Congress  party  while  the  present  witness  is  a  panchayat

member of South Salmara Ancholic Panchayat from AIUDF party.

9. PW-2, Mohir Uddin stated that he is a tailor at Matifata market and

saw altercation between Afjal and accused Arfan, Kashem & Abed.

He stated that Arfan suddenly stabbed on the head of Afjal with a

dagger.

         PW-2 in his cross-examination deposed that PW-1 is his aunt

and when he reached the place of occurrence after two minutes, he

found Afjal lying unconscious. He further stated that the market was

open at the time of occurrence and there are about 80-90 shops at

Matifata bazar. He stated that he cannot say as to who took Afjal to

the hospital. PW-2 further stated that after seeing Afjal lying on the

ground in unconscious condition he left the place of incident.  He

further  stated  that  the  occurrence  took  place  in  front  of  Afjal

Master's shop.

10. PW-3, the Medical Officer stated that he submitted Ext.-2, medical

report  and  found  the  following  injuries  upon  Afjal  Hoque:-

“Lacerated injury over valult of scalp, size 10 cm X 1 cm X 0.5 cm;

caused by hard blunt object and the nature of injury is simple.”

        In his cross-examination he stated that he did not mention the

age of the injury.
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11. PW-4, Dilbor Ali stated that at the time of incident he had gone to

Matifata market to buy thread for his tailoring shop and saw PW-1

and her husband, PW-5 and accused Arfan, Johirul, Samsul in the

said bazar and saw Arfan and Johirul suddenly attacking Afjal Husain

by  bamboo  lathi  on  his  head.  As  a  result  of  which  there  was

bleeding from his head and someone took him to Fakirganj hospital

by motor-cycle.

        In his cross-examination he stated that he cannot say who took

Afjal  to  hospital.  It  is  further  revealed  that  accused persons  are

members of Congress party and informant is a member of AIUDF.

12. PW-5, Afzal Hussain who is the victim stated that on 08.04.2011 at

11 a.m. he, his wife, PW-1 went to Matifate bazar and then, Kashem

Ali, Ebad Ali, Arfan Ali, Samsul Hoque and Johirul Islam came and

Arfan  attacked PW-5 with  a  dagger  on his  head and he became

senseless and as a result of which blood came out from his head

and he became senseless and he was taken to Fakirganj hospital.

        In his cross-examination he stated that on 08.04.2011 he did

not go to school as he was on leave.

13. In the statement of defence accused persons stated that they are

innocent and the case is a false one and they were not present at

the time of incident.

14. Evidence on record reveals that while PW-1 stated in her evidence in

chief that she was with her husband at the time of incident as they

together went to the Bazar but in her cross-examination she stated

that  when  she  reached  the  place  of  occurrence  she  found  her

husband in unconscious condition.

         PW-2 is found to be a relative of the informant and surprisingly

he stated that he saw the whole incident of attack upon Afjal, PW-5

but he did not see who took Afjal to hospital and also surprisingly on

seeing Afjal in unconscious condition, he left the place of incident.

The  conduct  is  not  found  to  be  of  normal  human  behaviour  as

according to him PW-1 is his aunt.

         PW-4 however stated that PW-5, Afjal, was attacked on his

head by a bamboo lathi.  PW-5, PW-1 and PW-2 in their evidence
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stated that a dagger was used upon the head of Afjal, PW-5, which

resulted in bleeding. The question is whether the weapon of offence

is  a  dagger  or  lathi?  Although  medical  report,  Ext.-2,  by  PW-3,

mentioned lacerated injury  caused by hard blunt  object,  but  the

same cannot be attributed to be coming from the accused persons

because as discussed above the prosecution witness no. 1, 2, 4 and

5  did  not  inspire  confidence.  Another  fact  that  has  erupted  is

whether  informant  was  with  her  husband,  PW-5,  or  not  as  PW-1

herself  in  her  cross-examination  contradicted  the  said  fact.  The

Investigation Officer of this case was also not brought on record as

witness by the prosecution and this has also prejudiced the accused

persons.  Therefore,  considering all  the facts and materials in  the

case  record  I  find  that  the  accused  persons  not  guilty  of  the

offences charged with. Hence, finding no incriminating material, the

accused persons are acquitted of the charges leveled against them

and set forth  at  liberty.  Point  for  determination goes against  the

prosecution. The bail bonds of the accused persons shall remain in

force for a period of 6 months in view of section 437-A Cr.P.C.

O R D E R

The  prosecution  witness  are  not  reliable  and  do  not  inspire

confidence and prosecution has no cogent material against accused

persons  and hence, the accused persons namely Mozibar Rahman,

Arfan Ali, Johirul Islam, Abdul Mozid, Ebad Hossain, Samsul Hoque

and  Kushan  @ Abul  Kashem  are  acquitted  of  the  charges  u/s.

341/323/149 I.P.C. against them and set forth at liberty forthwith.

The bail bonds against the accused persons shall remain in force for

a period of 6 months in view of section 437-A Cr.P.C.

Given under my hand and seal of this Court on this the 21st day of

May, 2019.

                                                                         Prasenjit Das, AJS
                                                                 Judicial Magistrate First Class

         Dhubri
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A P P E N D I X

1. Prosecution Witnesses: 

 PW-1: Tahera Hussain Khan

 PW-2:  Mohir Uddin

 PW-3: Dr. Mahammad Laskar Ali (M.O)

 PW-4: Dilbor Ali

 PW-5: Afzal Hussain

2. Defence Witnesses: None.

3. Court Witness: None.

4. Prosecution Exhibits:

 Ext.-1: F.I.R.
 Ext.-1(1): Signature of Informant.
 Ext.-2: Injury Certificate.
 Ext.-2(1): Signature of M.O.

5. Defence Exhibits: Nil.

                  Prasenjit Das
                                                    Judicial Magistrate First Class,    
                                                                          Dhubri
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